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How does one calculate the amount 
of cash to be paid in lieu of parkland? 
This is a simple question . . . and it 
deserves a simple answer.

Now right at the beginning you can 
see that my intentions are honourable 
. . . keep it simple! I will just crack 
out a few paragraphs, tie it all to­
gether with a blue ribbon, and hand 
it out on a silver platter.

Well . . .  it is not quite that easy 
to get it on the platter. There are a 
number of cases on the subject and 
they just do not blend together like 
cream and sugar. Let me see if we 
can sort out the problems under the 
following headings:

1. Where is the authority to take 5% ?

2. Is it always 5%? (Or should it be 
less?)

3. 5% (or less) of what area?

4. The critical date —  March 15, 1977.

5. Cash formulae for your considera­
tion.

WHERE IS THE AUTHORITY 
TO TAKE 5%?

There are three major areas where 
parkland requirements rise to the sur­
face. The first is in subdivisions; the 
second on severances; and the third on 
condominium proposals. Let us review 
these.

Subdivisions. When the Minister 
approves a draft plan of subdivision, 
he attaches to it certain Minister’s condi­
tions. The usual condition relating to 
parkland reads as follows:

That the owner convey up to 5% of 
the land included in the Plan to the muni­
cipality for park  purposes under section 
33 (5) (a) of The Planning Act.

If the Minister authorizes the muni­
cipality to take cash in lieu of parkland, 
he then adds an additional sentence to 
the above paragraph which reads as 
follows:

A lternatively, the m unicipality m ay 
accept cash in lieu of all or a  portion of 
the conveyance and, under Section (33) (8) 
of the Planning Act, the m unicipality is 
authorized to do so.

If your municipality wants cash in 
lieu of parkland, then ask the Minister 
to add this provision to the draft ap­
proval.

Severances. The committee of ad­
justment, or if you wish the land division 
committee, in granting a severance has 
the same powers to impose conditions as 
the Minister does in giving draft plan 
approval of subdivisions.

Consequently the committee in 
granting a severance can require the 
developer to give a maximum of 5% 
parkland. Since the 5% is calculated on 
the area of the land being severed, (not 
on the land being retained)1 you can 
quickly see the possibility that the 5% 
park area could be a little sliver of land 
not large enough to grow a bushel of po­
tatoes. I will come back to this in a 
moment.

Condominiums. In condominiums 
the Minister also issues draft plan condi­
tions which may include a parkland pro­
vision.

IS IT ALWAYS 5%?
(OR SHOULD IT BE LESS?)

Most municipalities take a maxi­
mum of 5% of all the land in the sub­
division for park purposes.

The Ontario Municipal Board 
(O.M.B.) has stated in a number of cases, 
that it is a maximum of 5% . The size of 
the parkland to be conveyed can vary 
from 0% to a maximum of 5% —  de­
pending on the circumstances. For ex­
ample, if the lands for the proposed park 
were the subject of a previous plan of 
subdivision, where parkland was dedi­
cated, then the parkland to be granted 
on the new subdivision may well be less 
than 5% or even 0%.  This is one type 
of extenuating circumstances which 
could apply.

5% (OR LESS) OF WHAT AREA?
The 5% (or less) is to be calculated 

on the total area of the subdivision. For 
calculation purposes the O.M.B. may 
take into account a smaller area and ap­
ply a formula but the result is expressed 
in terms of the total area.

Let me give you an example. In the 
Przekop case in Guelph2 the subdivision 
had 7 lots and a Block A. On lot 7 
and Block A were substantial residential 
buildings which had been there for many, 
many years. These 2 areas alone com­

prised more than one-half of the lands 
in the subdivision and this was especially 
noted by the Board. The Board acknow­
ledged that the development of the 6 
remaining lots would add pressure to the 
existing park facilities but stated that the 
purchasers of these lots would be facing 
a park deficiency caused by earlier and 
present inhabitants who are not now con­
tributing to any fund to relieve that de­
ficiency.

In the Board’s mind these facts 
justified a reduction in the 5% figure. 
In their final calculations they set the 
levy for park purposes at $200 a lot 
for Lots 1 to 6 only —  total $1,200 for 
the whole subdivision. (The decision does 
not mention the dollar amount requested 
by the City.)

THE CRITICAL DATE —
MARCH 15, 1977

On this date the law radically 
changed. It came about in the case of 
Frey vs. the Regional Municipality of 
Peel Land Division Committee.3 Let
us take a look at the “before” and “after” 
situation to that date.

Before March 15, 1977. Prior to 
this date, the O.M.B. decisions estab­
lished the point that if the Minister auth­
orized the municipality to take cash in 
lieu of parkland, it was a power to accept 
not the power to demand the cash.

To put it another way, the develop­
er held the trump card. He could decide 
whether he would give the 5% land or 
pay the cash in lieu thereof. The munici­
pality had to stand by and await his de­
cision. When reading O.M.B. decisions4 
prior to this date, you will find this in­
terpretation being applied.

After March 15, 1977. The Sup­
reme Court of Ontario in the Frey case 
changed this all about.

This case concerned a severance. 
Before giving the decision, the O.M.B. 
had trouble with the problem as to 
whether the land division committee 
could demand a 5% cash payment. Ob­
viously 5% parkland —  a small strip of 
land —  would be of no use in connection 
with the municipality’s park requirements. 
It was simply too small to be practical.

The O.M.B. was urged to hold that 
the applicant should be required to pay 
cash in lieu thereof. The Board did not 
know whether or not they had this power 
so they stated a case to the Court saying 
in effect, “can we really do this?”

In the Supreme Court, Mr. Justice 
Weatherston made this statement which 
changed the law. It has become a classic 
and is quoted in case, after case, after 
case.

"It is the opinion of this Court that in
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cases where ss (5) (a) is not appropriate ,5 
the land division committee, nevertheless, 
has the general power under the opening 
words of that section to impose as a  con­
dition of severance that a  le vy  b e  im posed 
for park purposes.”

The opening words of that subsec­
tion to which His Lordship referred, read 
as follows:

33 (5) "The M inister m ay  impose 
such conditions to the approval of a  p lan  
of subdivision as in his opinion a re  advise- 
able and . .

So that is it!

Now let us stop the music for a 
moment. What Mr. Justice Weatherston 
did was to take a “liberal interpretation” 
of this section of the Act. In effect he 
said —  look, I know the Act does not 
specifically say in section 33(5) (a) that 
you can demand cash in lieu of parkland, 
but look at it this way. Surely the legis­
lature intended that if the 5% land area 
was not practical, the municipality should 
be able to demand cash in lieu!

Since March 15, 1977 you will find 
that the O.M.B. decisions have taken 
note of the Frey case and have stated 
that municipalities may now demand 
cash as opposed to just requesting it.

CASH FORMULAS FOR 
YOUR CONSIDERATION

Now let us get down to it —  cash 
in lieu of 5% parkland —  how is it cal­
culated?

First let me set the record straight. 
There is no golden rule to cling to. There 
are O.M.B. decisions which appear to go 
in opposite directions. This indicates that 
the subject is just as difficult for the 
Board as it is for you and me.

Let me give you several alternatives 
for consideration.

Alternative 1. The 5% should be equal 
to 5% of the value of the fully serviced 
subdivision.

There is a very logical reason for 
taking this approach. If you take 5% 
of the land you are getting an area of 
land which is fully serviced. If you sub­
sequently sell it, you are selling a fully 
serviced lot.

Logic says that if you are going to 
take cash in lieu of the fully serviced 
lot, then you might as well have the 
cash equal to the value of the serviced 
lot.

This is what section 33 (8) appears 
to say. Let us look at it.

The M inister m ay authorize, in lieu of 
the conveyance for park  purposes required 
under subsection 5, the acceptance by the

municipality of m oney to the value of such 
land required to be conveyed.

Recently the O.M.B. in the case of 
Emmitt vs. the City of Brampton6 (a
condominium application) —  stated:

C ash in lieu of park land  dedication is 
to be accepted a t 5% of the gross a rea  
calculating the value on a  fully serviced 
lot basis.

This appears to support the argu­
ment that cash should be equal to 5% 
of the fair market value of fully serviced 
land.

Alternative 2. The 5% value is to 
be based on the “raw value” of the land.

This is the opposite end of the scale 
and is the one most frequently advo­
cated by subdividers and who can blame 
them. It is the least expensive.

The first problem is to decide “raw 
land value”. Is it the raw land value 
“before” the application for draft plan 
approval or the value “after” draft plan 
approval has been granted? It makes 
quite a difference! The rule of thumb is 
that raw land value increases a minimum 
of two to three times once draft approval 
has been issued by the Minister. Many a 
land developer takes his profit and runs 
at this stage.

There is O.M.B. authority for cal­
culating the 5% on the “raw land value” 
but I am having a dickens of a time try­
ing to decide if the Board was referring 
to “before” or “after” draft approval. It 
is the case of Re Sandwich South Plan­
ning Area O.P.A. 97. This was an official 
plan referral by the Minister to the Board 
and it related to lands in a township 
situated close to the City of Windsor.

The official plan contained a policy 
statement that lands for the purpose of 
dedication or cash in lieu thereof would 
be valued at a fair market value as if 
they were fully serviced and subdivided 
into individual lots available for sale. 
(Now that is shooting straight from the 
hip!)

The Board was of the opinion that 
this would result in an excessive burden 
which in turn might be reflected in the 
future market value of the homes to be 
built. The Board amended this policy to 
state that the valuation should take place, 
either:

(a) at the time im m ediately prior to 
the approval of the subdivision by the Min­
ister, (does this refer to draft approval or 
final registered p lan  for approval?); or

(b) a t the time im m ediately prior to 
the passing  of an  enabling by-law authoriz­
ing the developm ent, w hichever comes 
first; however, it w as not to include the

value of the services installed or to be in­
stalled.

Paragraph (a) still has me guessing 
as to whether it is raw land value “before” 
or “after” draft approval. However, the 
second alternative speaks of the passing 
of an enabling by-law —  which surely 
must be the zoning by-law of the subdivi­
sion —  and this is passed after draft 
approval but prior to the Minister’s final 
approval for registration of the plan.

It would therefore appear, that the 
formula suggested by this panel of the 
Board is referring to raw land value 
“after” draft approval. Time will tell.

Alternative 3. Fair market value 
less servicing costs. This is what you 
might call a “middle of the road” ap­
proach to the problem. It is used by a 
number of municipalities. It does not 
calculate the value of the land as “raw 
land” or as “fully serviced land” but 
somewhere in between. In effect it is an 
attempt to value the land as “raw land 
value” after draft plan approval but be­
fore municipal services are installed.

Generally this is how it works. You 
estimate the total market value of the 
lots in the subdivision after they are 
serviced. You deduct from this value, 
the estimated cost of constructing the 
required municipal services such as 
sewer, water, roads, curbs, drainage, 
etc. You then take 5% of the resulting 
total as cash in lieu.

A sample calculation might go some­
thing like this:

Number of lots in the subdivision 20 
Total m arket value of lots after 

services com pleted (20 x 
$20,000.00) $4000,000.00

Cost of m unicipal services, i.e. sewer, 
w ater, roads, storm drainages, 
etc. $160,000.00

Residual value $240,000.00
5% thereof $12,000.00

A comparison of the relative figures 
might show something like this:
(a) 5% by  the above calculations $12,000.00
(b) if you take 5% in land

(a serviced lot) $20,000.00
(c) if you take 5% of value 

of land  prior to draft
p lan  approval $5,000.00

So as Walter Cronkite might say 
“and that’s the way it is.”

In the case of rural subdivisions, 
this “middle of the road” formula may7 
not work too well. I say this for two rea­
sons. First, the principal municipal service 
to be constructed is probably the internal 
road, and when you deduct this cost 
from the total market value of the sub-

cont'd on page 18

THE ONTARIO LAND SURVEYOR, SUMMER 1981 17



Professor Petr Vanicek from the De­
partment of Surveying Engineering at the 
University of New Brunswick, has been 
appointed to join the faculty at the Erin­
dale Campus, University of Toronto. 
His appointment will commence July 1, 
1981.

Vanicek, born and educated in 
Czechoslovakia, graduated as a Geodetic 
Engineer and later attained a Ph.D. in 
Mathematical Physics. In 1969 Vanicek 
immigrated to Canada from England, 
where he left his post at the Tidal In­
stitute of the University of Liverpool. In 
1971 Vanicek joined the faculty at the 
University of New Brunswick, where he 
has been teaching geodesy to both gradu­
ate and undergraduate students.

In 1977 Vanicek was the visiting 
scientist at the U.S. National Centre for 
Earthquake Research in Menlo Park, 
California. After spending a half a year

cont'd from page 17 
division, the resulting figure may be quite 
high. Secondly, the need for a park area 
is probably much less in a rural area 
than it is in an urban area and so less 
relevant to the subdivision. In such cases 
you might wish to fall back on the “raw 
land value” after draft approval and I 
can only wish you luck on your figures. 
Mind you, if you are going to talk sheer 
economics, it is still better for a munici­
pality to take a fully serviced lot and sell 
it later.

So there it is. These are the trends. I 
think we got most of it on the silver 
platter but I am not too sure about the 
blue ribbon! •
1 Cimas Construction Ltd. v. Borough of 

Scarborough 10 O.M.B.R. 306.
2 Re Przekop Subdivision and City of 

Guelph, October 2, 1979, 10 O.M.B.R. 
175.

3 Re Frey and Regional M unicipality of 
Peel Land Division Committee 1977 2 
M.P.L.R. 52.

4 For an example of the older cases see 
Stobbe v. Regional Municipality of 
Waterloo, January 24, 1977 6 O.M.B.R. 
352, and also Re Steel Co. of Canada 
Ltd. and City of Nanticoke December 
22, 1976 6 O.M.B.R. 278.

5 In this statem ent H is Lordship is 
referring to Section 33 (5) (a) of The 
Planning Act which permits the Minister 
to impose a condition that not exceeding 
5% of the land included in the plan be 
conveyed to the m unicipality for park 
purposes.

6 Em m itt Developments Ltd. v. City of 
Brampton February 4, 1980 O.M.B.R. 
276.

7 Re Sandwich South Planning Area 
Official Plan Amendment 9, September 
26, 1979 10 O.M.B.R. 229.

there the Earthquake research Centre 
still calls on Vanicek to answer their 
geodetic questions about the earth’s move­
ments.

Professor Vanicek will be teaching 
geodesy for the Survey Science Depart­
ment at the Erindale Campus to both 
graduate and undergraduate students. He 
is a member of a number of learned and 
professional societies, such as the New 
York Academy of Sciences and the Inter­
national Association of Geodesy. Non- 
tidal tilts of bedrock, Marine Geodesy 
and a redefinition of the Vertical Refer­
ence System in Canada are only a few 
of the research projects which Vanicek 
is now studying. His expertise in geodesy 
will be a welcome addition to the Survey 
Science Department at the Erindale Cam­
pus, University of Toronto. •
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NOTICE TO LAND SURVEYORS
Several years ago, the Surveyor 

General of Canada Lands, Department of 
Energy, Mines and Resources began the 
process of decentralizing all operational 
activities from Ottawa headquarters to 
nine regional offices. This process is com­
plete in the case of offices in Amherst, 
Toronto, Edmonton, Vancouver, White­
horse and Yellowknife and is still in 
progress for offices in Quebec, Winnipeg 
and Regina. This decentralization in­
cludes the management of the contract 
survey program, the issuing of survey in­
structions, the examination of survey re­
turns and the custody of property map­
ping records.

As a consequence of recent amend­
ments made to the Canada Lands Sur­
veys Act and the decentralization men­
tioned above, the Surveyor General has 
found it necessary to review a number of 
policies governing various programs, es­
pecially with respect to regulatory pro­
cesses. Certain policy changes have been 
made and will have a direct effect on 
surveyors operating under instructions 
from the Surveyor General, both to those 
working on contract surveys and those 
representing the interests of private cli­
ents.

The new policies regarding the regu­
lation of surveys which are now in effect, 
are:
1. Survey instructions will be simplified. 
As a result, more reliance will be placed 
on the Manual of Instructions for the 
Survey of Canada Lands to detail the

exact requirements of any particular sur­
vey.
2. For certain types of surveys, surveyors 
will be expected to obtain copies of pre­
vious plans from regional offices or from 
local land titles offices.
3. The surveyor, being responsible for 
his survey, will have his returns examined 
only to the extent necessary to ensure 
conformity with the C.L.S. Act.
4. In accordance with Section 1 of Chap­
ter B14 of the Manual, poorly prepared 
returns of survey will be sent back to the 
surveyor.
5. The provision for monitoring and/or 
inspection of surveys will be increased to 
ensure compliance with the Manual.

In view of this new policy, all sur­
veyors working on Canada Lands are 
expected to have a thorough knowledge 
of all statutory and other requirements 
governing surveys in those Lands.

Provincial land surveyors who are 
interested in contract work on Canada 
Lands are encouraged to obtain the C.L.S. 
commission, available through the 
“grandfathering” provision - which will 
expire on September 13, 1981-or
through the normal procedures. More in­
formation can be obtained from R. O. 
Semper, Secretary of the Board of Exam­
iners for Canada Lands Surveyors. •  
Gerard Raymond,
A/Surveyor General and Director,
Legal Surveys Division.
Department of Energy, Mines 
and Resources.
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